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EDITORIAL NOTES. 


Few of our readers, we think, considered it within the range of 
probability, or possibility, for the Senate of the United States, after 
six months of debate—largely a pure waste of time—to adjourn with- 
out closing with the signed Treaty of Peace of the Allied Nations with 
Germany. Asa result we have neither world peace nor national credit. 
The position taken by this country before the world, which was one of 
great influence and highest authority, has been degraded so that now 
no foreign nation can do it reverence. We confess to extreme im- 
patience, not to say disgust, that America has been so misrepresented 
in the house of its friends, and stands so wounded in the face of the 
outside world. Wherever and on whomsoever our readers may place 
the blame, we are satisfied the people of this nation will not stand for 
such a denouement, for such a colossal failure. The country desires 
peace, and it desires to have a part in carrying the principles of our 
freedom to all parts of the earth. Selfishness has never been a strik- 
ing American trait, and it is not going to be, if the citizens of this 
country can be heard. “America for the Americans” is no slogan for 
the present time. It was well enough, perhaps, while our country was 
in formation, if by it we mean that until we had power and prestige we 
were obliged to have a cold shoulder toward the plague spots of Eu- 
rope ; but in this day, being the richest and, in some respects, the most 
powerful nation on the globe, we have duties to perform toward the 
outside world, to neglect which may mean not only its but our over- 
throw. The Eleventh Commandment must be observed by the nation 
and by individuals ; otherwise there will be a fearful reckoning in the 
not distant future. We agree wholly with the following few sentences 
from the statement issued November 23 by the League to Enforce 
Peace, of which Ex-President Taft is the President: 

“The people want peace. They want peace and they want a 
League of Nations to guard the peace. Whose name it bears, which 
party brand it wears, they care not at all. They longed for and ex- 
pected ratification before adjournment of the Senate. The a 
peace is no more a party question than was the making of a war. e 
American people, without regard to party, stood behind the war until 
the day of victory. With like unanimity they now stand behind the 
treaty. . . . The Allied nations established during the war a 

ractical union which is being succeeded by the League of Nations. 
o refuse to join this League is to lose numberless benefits and to in- 
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vite the development of a League that will be hostile to us in feeling 
and policy. The League of Nations gives the promise of a world co- 
operating for the purposes of peace and protecting itself by concerted 
action against war and the threat of war. The ideal is American. The 
men and women who gladly dedicated their sons and their substance 
to the cause of obtaining peace through the defeat of the German 
menace refuse to believe that they have made an empty sacrifice. They 
demand that the Senators harmonize their differences. Refusal to do 
so will defy and betray the people of this country by whom they were 
elected and to whom they must answer.” 





JERSEY JUSTICE 


(At the Annual Meeting of the New Jersey State Bar Association at Atlantic City, the following address 
was delivered by the retiring President, Mr. Edward Q. Keasbey. It contains so much careful thought on the 
eub ect in hand that we have requested permission for its publication in the Journal—Editor.) 


The lawyers of New Jersey have long been oppressed with a sub- 
conscious feeling that they have the reputation of trying to do justice 
with antiquated and worn out machinery, doing the best they can, per- 
haps, but guilty of the unpardonable sin of not being up to date; and 
during the last twenty years this Association has been engaged in 
numerous attempts to get rid of that machinery and adopt something 
modern, and, therefore, more efficient. 

We have been hampered by the fact that our judiciary system was 
adopted by the people and made part of our Constitution in 1844, when 
they failed to define the functions of our numerous Courts and thereby 
declared, (so our Courts have told us), that their functions were those 
of the Courts of England transplanted by Lord Cornbury in the be- 
nighted days of the first decade of the Eighteenth century, and could 
not be changed except by amendment of the Constitution. After many 
years of discussion, we of this Association agreed among ourselves 
upon a plan, also transplanted from England, containing all the mod- 
ern improvements, and this plan was proposed as an Amendment of 
the Constitution. The proposed Amendment was rejected by the peo- 
ple at the instigation of a Democratic Governor by an appeal to the 
labor vote. In the meantime, New Jersey suffered the mortification of 
being regarded as a curious antique. 

When Lord Chief Justice Coleridge was visiting this country in 
1883 I heard him say that he had been told that there was at least one 
State in the Union in which men were still glorying in the negative 
pregnant and pleas giving express color and replications de injuria 
sua propria, rebutters and sur-rebutters, and he proposed that some 


one corner of that one State should be reserved as a kind of pleading 


park in which these and other fanciful creations of the pleader’s brains 


might be preserved to gratify the respectful curiosity of our descend- 
ants. (Lord Coleridge’s Address, 1883, N. Y. State Bar Association 
Reports, p.7). I told him that the State he referred to must be Indi- 
ana, and he did not deny it. I may add that Lord Coleridge, as Attor- 
ney-General, took part in bringing about the passage of the English 
Judicature Act of 1873, but, after the ancient Courts of Equity and 
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common law had become divisions of the High Court of Justice, with 
a Court of Appeal set over them all alike, and Coleridge was Chief 
Justice of England, he wrote to Lord Lindley: “If I could have fore- 
seen, as perhaps I ought, how the Judicature Act would have worked, 
I would have resigned rather than have been a party to it.” “Harts- 
horne’s Courts and Procedure in England and New Jersey, p. 152; 
i on the Laws and Jurisprudence of England, 1 America, p. 185, 
note). 

I mention Lord Coleridge’s disappointment in the Judicature Act 
only to show that there may be changes that are not in every respect 
improvements and not to disparage efforts at reform, nor yet to sug- 
gest new ones. 

On this occasion I propose merely to make some observations 
upon “Jersey Justice’ as it has been administered in the past, in spite 
of the impediment of ancient machinery, and, as we hope, it may con- 
tinue to be administered in the future, either with or without the best 
of modern improvements. I appreciate the fact that, having labored 
for many years over a varied assortment of constitutional amendments 
intended to remove the barriers set between the several Courts by 
their traditions, and having brought forth a Practice Act relieving us, 
from the odium of the plea of son assault demesne and the replication 
de injuria sua propria, we are weary of the whole subject and desire to 
devote ourselves to the administration of justice by the best means at 
our disposal. The important thing is that justice should be enlarged, 
and that we should hold fast Lord Mansfield’s version of the old 
maxim as he stated it in Rex v. Phillips, 1 Burrow 304 (1783), “Boni 
judicis est justitiam ampliare.” With him to enlarge the jurisdiction 
of the Courts of common law was to extend their power to do justice. 
He was, in fact, an equity Judge in a common law Court, and he was 
not content that justice should be done in the Court of Equity alone, 
but was determined that it should be done by the Courts of common 
law, so far at least as the restrictions of their constitution and the lim- 
ited scope of their remedial powers would allow. 

The very fact that “Jersey Justice” is proverbial suggests that it is 
at least worth talking about. It shows that it is talked about among 
our neighbors and must have some distinctive characteristic that com- 
mends it to their minds. Perhaps all that is meant is that it is prompt 
and effective in passing judgment upon accusations of notorious crime, 
and exercises common sense in dealing with the defense of alleged in- 
sanity, and with the effect of it upon the validity of a will or a deed; 
and it may be worth while to pause to look for some early cases which 
gave New Jersey this reputation. 

It is delay in empannelling a jury that does discredit to the jus- 
tice of some States in notorious criminal cases, and we are spared this 
in New Jersey, because we were kept by Chief Justice Hornblower and 
Chief Justice Green from departing from the common law practice. 
There was a civil case from the Morris Circuit in 1883 (Mann v. 
Glover, 2 Green 195), and a trial for murder in the Hudson Oyer and 
Terminer in 1846 (State v. Spencer, 1 Zab. 196). In both of these it 
was held that in the absence of strong bias, malice and ill will it is no 
ground of principal challenge that the proposed juror has formed or 
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expressed an opinion on the matter to be tried. The whole subject 
was carefully considered in 1856 in State v. Fox (1 Dutch. 566), where 
Chief Justice Green spoke of the departure of most of the American 
States more or less widely from the rule of the common law, and said 
it was extensively influenced by the opinion of the eminent Judge, (it 
was Chief Justice Marshall), who tried the case of Aaron Burr; but he 
also said that no stronger illustration of the impracticability of the 
new rule could be afforded of the wisdom of the ancient rule of the 
common law than was afforded by that case itself, a case which occa- 
sioned deep and widespread popular feeling, and he sustained the com- 
mon law practice adopted by Judge Hornblower in State v. Spencer. 
The decision of Chief Justice Green was quoted and followed by Mr. 
Justice Magie in State v. Moschall in the Supreme Court in 1891, af- 
firmed by the Court of Errors. (24 Vroom, 498; 25 Vroom, 390). 

The leading case on the law relating to insanity is that which 
arose over the will of Thomas Gibbons, the notorious, litigious, pas- 
sionate and domineering lawyer, to whose rivalry with Col. Aaron 
Ogden in the steamboat traffic between New Jersey and New York 
we are indebted for the important decision of the Supreme Court of the 
United States establishing its power over interstate commerce. There 
was an indictment and also the famous action of trespass against Gib- 
bons for going to the house of his son-in-law, John M. Trumbull, 
armed with a horsewhip, and posting a challenge on the door in the 
presence of the family, (1 South. 40; 2 South. 518) ; but the case which 
established the reputation of “Jersey Justice” in cases of alleged insan- 
ity was Trumbull v. Gibbons, 2 Zabriskie 117, an action of ejectment 
involving the extraordinary will of Thomas Gibbons, in which the 
powerful charge of Chief Justice Henry W. Green was considered and 
approved by the Supreme Court. The will is one of the curiosities of 
the law reports and the charge is remarkable for its clearness and per- 
suasive force. 

In his argument in that case, George Wood, an eminent member 
of the Bar of New Jersey, as well as of New York, defined the rights 
and duties of the Judge in charging the jury as they existed in the 
common law and have been adopted in New Jersey. This common 
law conception of the relation of the Judge and jury is an important 
element in the efficiency of “Jersey Justice.” In New Jersey, as at 
common law, the functions of the Judge are an essential part of the 
trial by jury, but in many other States they have made the attempt, re- 
ferred to by Mr. Wood, “to narrow unduly the ground within which 
the Judge may operate which would render a jury an unsafe tribunal.” 
There are States, especially in the West, where it is made error to 
comment upon the evidence and the charge on matters of law must be 
given only by allowing or refusing the requests of counsel. We need 
not seek for further instances. 

I have referred to these cases only to suggest what may have been 
the origin of the phrase “Jersey Justice.” Whether this be true or 
not, there is something in the history of the Courts and the law which 
gives a character of its own to the work of the Judges and lawyers of 
New Jersey. It may not be anything which one can attempt to define, 
but is at least in the nature of a personality—something that is recog- 
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nized by others and felt by ourselves. It is a character that comes 
from origin and growth, and which exists because we have looked to 
the sources of our law and kept continuously in touch with its growth. 
We have understood what they stood for and appreciated their value, 
even while conscious that there are better things to be attained in the 
future. We need not discuss the question whether we have been un- 
duly conservative or perversely indifferent to the need for improve- 
ment, but we may at this time consider the fact that we have appreci- 
ated our inheritance and taken care not to break with that, while we 
made substantial reforms in the machinery for the administration of 
justice. There are other States which are like New Jersey in this, each 
in its own way, and each having its peculiar personality, but there are 
many others which made it their aim to depart from their traditions 
and to make themselves pioneers, or the followers of pioneers, in new 
paths, and these diverse tendencies have had their effect upon their 
personalities, and while much has been gained, much also has been lost 
which we have preserved. 

It was in New York that David Dudley Field began the crusade 
for codification. It was the codification not only of the law of proce- 
dure but also of the whole body of the law. He was not content with 
acting upon the truth stated by Lord Mansfield in Rex v. Bambridge, 
in 1783 (3 Douglas, 3321), that the law does not consist of particular 
cases, but of general principles which are illustrated and explained by 
these cases, but sought rather to realize the ideal of Jeremy Bentham 
in the complete statement of the substantive law. Mr. Field began 
with the Code of civil procedure, and this was adopted in 1848. As 
Judge Dillon says, Mr. Field “led the way in a reform which has 
spread not only over our own land, but has crossed the two oceans and 
lies at the basis of the existing Judicature Acts of Great Britain.” Mr. 
Field did not accomplish the codification of the body of substantive 
law in New York. He did prepare such a Code, which was enacted in 
California in 1873, and has been adopted with modifications in other 
States. 

In the reform in civil procedure in New York the aim was to break 
with the traditions of common law procedure, to do away with the 
forms of action and the technicalities of common law pleading, and to 
abolish the distinction between Courts of law and Courts of equity. 
The Court of Chancery was eliminated. Full equity powers were 
given to the remaining Courts. The old rules of pleading and practice 
were abolished, and new ones were enacted, embodied in a statute 
consisting originally of 391 sections, which has by subsequent legisla- 
tion been changed and added to until now it consists of more than four 
thousand! 

It was not attempted to merge the systems of law and equity, but 
to make one Court in which different Judges, or the same Judge in the 
same or different proceedings, should administer both. This move- 
ment in New York for the reform of procedure was, as I have said, a 
part of the movement for the codification of the body of the law. It 
was inspired by the legal philosophy of Jeremy Bentham, of whom 
Lord Brougham said: “Not only was he pre-eminently original among 
the lawyers and legal philosophers of his own country; he might be 
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said to be the first legal philosopher who had appeared in the world.” 
Judge Dillon said: “To him, the English Law, instead of a model of 
excellence, was a system full of delays, frauds, snares and uncertain- 
ties, and the lawyers were its unthinking or interested defenders.” 
(The Laws and Jurisprudence of England and America, Boston 
1894, p. 230). Bentham was never engaged in the practice of law. He 
had no thought of tracing its development in its application to the af- 
fairs of life, but devoted his whole energies to destroying the venera- 
tion of the English people for the law as developed by precedent. He 
inspired a few men in his own day and many more soon after his death 
not only to the reform of abuses, but also to the attempt to state the 
law as it ought to be insystematic form, Bentham was not unknown in 
New Jersey at the time (sixteen years after Bentham’s death), when 
Mr. Field’s Code of Procedure was adopted, but they were practical 
lawyers and not legal philosophers. They had been brought up on 
Blackstone’s Commentaries, and he had impressed them with rever- 
ence for the common law declared in a succession of judicial prece- 
dents and commended to them the care and circumspection of the law 
in its system of pleading and method of trials for the protection of the 
rights and liberties of the citizens and had dwelt lightly upon the tech- 
nicalities and delays due to a few unworthy professors of the law. (3 
Blackst. Comm. 423). He pointed out to them how on the change 
from ancient to modern conditions, not by legislative revolutionizing 
of old established forms, but by a series of minute contrivances, many 
useless or harmful things were accommodated to the most useful 
purposes of remedial justice. (Ibid. 268). 

There was need in New Jersey for reform in legal procedure as 
well as in the law itself, but the learned lawyers of that day, to whom 
the art of special pleading presented no peculiar difficulty, were not 
inclined to do away altogether with their familiar forms of action, nor 
the precedents of pleading, which, they well knew, embodied, even 
though at tedious length, the rights of action and the defenses of the 
common law and the principles of equity. They and their preceptors 
had been brought up on Blackstone’s Commentaries. They knew also 
their Tidd’s Practice and Archbold’s Forms. They were well ac- 
quainted with John Den and William Stiles, the casual ejector, and 
were quite ready, in an action of ejectment, to confess lease, entry and 
ouster. But they understood also that the substance of the rights of 
plaintiff and defendant had grown up out of the causes of action recog- 
nized in the ancient writs, which gave the remedies of the common 
law, and out of the defenses formujated in the pleadings, and that, 
therefore, a knowledge of the substance of these actions and pleadings, 
and of how to apply them in the case in hand, was essential to an ac- 
curate knowledge of the remedies and defenses of their clients, and so 
they did not regard it as a waste of time to find out what the cause of 
action was, and to frame the pleadings according to the facts and law 
before presenting their cases to the Judge and jury. They knew well 
that the facts really in issue, and those alone, must be tried by the jury 
upon the law as stated by the Court. Good pleading appeared to them, 
therefore, to be a help rather than a hindrance to getting at the right 
of the case. In short, they were familiar with the since forgotten words 
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of Sir William Jones in his “Prefatory Discourse on the Speeches of 
Isoeus,” where he said: “The science of special pleading is an excel- 
lent logic; it is admirably calculated for the purpose of analyzing a 
case—of extracting, like the roots of an equation, the three points of 
dispute, and referring them with all imaginable distinctness to the 
Court and jury.” (Works of Sir William Jones, Vol. IV, page 34). 

With this agreed Lord Mansfield, who, in overruling two frivol- 
ous demurrers, spoke of the substantial rules of pleading as founded 
on strong sense and the soundest logic, on being well understood and 
explained, but he added that, by being misunderstood and misapplied, 
they are often made use of as instruments of chicane. (Robinson v. 
Rayley, 1 Burrow 319, quoted in Warren’s Law Studies, p. 308). It 
was this misuse that Lord Brougham complained of in his famous 
address to Parliament in 1828 on the Reform of the Law. Jeremy 
Bentham, on hearing this speech, expressed his disgust that Lord 
Brougham had suggested reform of the old system instead of “tear- 
ing it to rags and tatters.” (See Dillon’s Laws and Jurisprudence of 
England and America, p. 831, note). 

The English Parliament and Judges, however, in the reigns of 
George IV and William IV, followed the suggestion of reform 
rather than destruction, and the Regulae Generales of Hillary Term, 
1834, remodeled the old course of practice, and, to use the words of 
George Spence, “vastly lessened the expense and simplified and 
accelerated all the proceedings in an action.” These were followed 
by the Common Law Procedure Act of 1852, which in many points 
was an advance toward simplicity in pleading and practice beyond 
that which had then been made in New Jersey, or long afterwards. 

As long ago as 1794 New Jersey adopted the English Statute of 
Amendments and Jeofails. 

In 1799 William Paterson, member from New Jersey of the 
Convention to form the Constitution of the United States, and Justice 
of the Supreme Court of the United States, prepared a clear and simple 
statement of the practice of the courts of law for the State of New 
Jersey, improving upon many things in the old English practice, 
especially in the action of ejectment, but leaving many yet to be cor- 
rected. (Paterson, 355-357). Paterson’s Act did not profess to con- 
tain complete directions with regard to pleadings and practice. It 
assumed that the lawyers of New Jersey were familiar with the rules 
of practice and the precedents in pleading. This statute became the 
basis of our present Practice Act and whatever reforms were made 
were made as amendments to this Act or Acts of the like character 
on special subjects. 

A Revision of the Practice Act was made in 1820 and another in 
1846, but these made few important changes. 

The effect of the movement toward the reform of procedure 
began to be felt in New Jersey in 1854, It was in 1855 that important 
reforms were made in the “Act to Simplify the Practice of the Courts 
of Law.” Provision was made for one action against all the parties 
defendant to a promisory note. All the fictions in action in ejectment 
were done away with and simple forms of pleading in this action 
were prescribed. Objections to nonjoinder and misjoinder were 
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regulated, and there were many other changes effected. One of the 
gross defects in the administration of justice was that the persons 
interested in the matter in controversy, and who knew most about 
it, were excluded from testifying in the case, and this was removed 
by a statute in 1855. 

The forms of action then remained undisturbed until 1900, when, 
by rule of the Supreme Court, all actions, except ejectment and re- 
plevin, were divided into actions on contract and in tort. This re- 
moved the necessity of distinguishing in advance between debt and 
assumpsit, and between trespass and trespass on the case, but left 
it necessary to determine whether an action on a duty implied by 
law rested on negligence or on the breach of the implied contract, 
and no liberty was given to join actions in tort with actions on con- 
tract. 

There was no suggestion in 1855 of doing away with the forms of 
action, nor with common law forms of pleading, but with the change 
in the spirit of the times, and because the lawyers at the Bar and 
on the Bench were interested rather in the administration of justice 
than in the dialectic contests of the pleaders, questions of pleading 
and practice began to be treated as of little consequence. These 
were for the most part matters of tradition and Rules of Court sub- 
ject to the control of the Judges, and became less embarrassing to 
the administration of justice than were the many new statutory 
provisions of the Code in New York. On the other hand, the survival 
of the old forms and traditions of practice and pleading kept New 
Jersey lawyers in touch with the rules and principles of law of which 
they were the expression, and tended to a clearer knowledge of the 
law and of the development of legal principles. 

When our Constitution was adopted in 1844 there was no thought 
of merging the Courts of law and equity, but provision was made for 
a Chancellor, to be appointed, instead of the Governor himself acting 
as Chancellor. The New Jersey lawyers of those days had learned 
their equity during the twenty-five years of the inflexible conser- 
vatism of Lord Eldon, and they were acquainted also with Spence’s 
learned treatise on “The Equitable Jurisdiction of the Court of 
Chancery,” published in Philadelphia in 1846, and had long become 
familiar with the lucid and interesting volumes of Judge Story on 
the principles of equity and his supplementary volume on equity 
pleading, in which he had embodied the results of the knowledge 
and experience of Lord Redesdale, who, as Sir Thomas Plumer said, 
had fifty years before reduced theXwhole subject of equity pleading 
to a system with accuracy and knowledge. (Cholmondelly v. Clin- 
ton, 2 Jac. & Walker, 151). 

In New Jersey we had, moreover, the advantage of having had 
the practice of the Court of Chancery set forth with simplicity and 
clearness in a statute of some sixty sections, nearly all of them very 
brief, by Judge William Paterson, passed June 13, 1799, and this Act, 
amended from time to time, is the Act which governs our practice 
in Chancery to-day. 

The ordinances of Lord Cornbury in 1704 and Governor Franklin 
in’ 1770 directed that causes in Chancery should be heard and deter- 
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mined as nearly as might be according to the usage and custom of 
the High Court of Chancery in that part of Great Britain called Eng- 
land. (See Jone v. Davenport 77, 82, and Beames Orders 1). Pater- 
son’s Act was founded on these ordinances, and the traditional pre- 
cedents and principles of equity pleading and practice remained 
unaffected. There was an important improvement, however, in the 
production of proofs. Paterson’s Act contained a clause taken from 
an Act passed in 1790 providing that the mode of proof by oral 
testimony and examination of witnesses in open court should be the 
same as in the Supreme Court, and should be reduced to writing and 
signed and filed with the clerk. But in 1801 (Bloomfield p. 84; Laws 
of 1801, p. 13), it was enacted that all examinations of witnesses 
should be reduced to writing by one of the examiners of the Court, 
or a commissioner, and filed with the clerk, and that the parties or 
their solicitors should be entitled to be present. This continued 
to be the practice until Vice-Chancellors were appointed to hear 
cases orally. Under the old practice the testimony on both sides 
was taken in secret, and, for the prevention of perjury, the testimony 
of neither party was disclosed to the other until after “publication 
passed ;” and it was for this reason the bill was required to set forth 
the evidence as well as the facts, so as to disclose to the defendant 
the proofs he would have to meet. 

Doing away with the secret examination was in itself an im- 
portant reform accomplished in New Jersey before the beginning 
of the last century. 

Acts for removing the disabilities of married women, both with 
respect to their property and their personal rights, were passed in 
the decade between 1855 and 1865. These gave them rights at law 
which before that had been given only by the Court of equity, and 
also enlarged the powers of the Court of equity to do justice to married 
women. 

In 1860 grievous injustice was removed by an Act concerning 
the custody of infants, providing that when the parents were living 
separately the Court might make an order giving the mother access 
to her infant child, and also providing that if the child was under 
seven years of age the custody should be given to the mother, unless 
her character was such as to render her an improper guardian. My 
impression is that this Act was passed at the instance of Mr. Parker 
and my father, in a case in which a woman imperiously demanded 
access to her child and had to be told there was no law providing 
for it, and, when she said there must be such a law, my father told 
her he would get one made and did. 

This is but an example of reforms that were made from time to 
time in the substance of the law in the interest of substantial justice. 
One of the most important improvements in equity practice was the 
appointment of Vice-Chancellors for the despatch of business and 
the trial of cases by examining witnesses in open court. In 1870, 
when the volume of business had outrun the capacity of the Chan- 
cellor, it occurred to some one that special masters might be ap- 
pointed who should have the dignity and emoluments of Vice-Chan- 
cellors, and should hear cases orally, and advise the Chancellor what 
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order or decree should be made. He was to be appointed by the 
Chancellor and commissioned by the Governor. An Act to this effect 
was passed by the Legislature in 1871, but Governor Randolph with- 
held his signature because the appointment was not to be made by 
the Governor, and he only consented to it when he was assured by 
Chancellor Zabriskie that the Vice-Chancellor appointed would be 
Amzi Dodd. This assurance was given at a reception of the Bench 
and Bar held at my father’s house in honor of the newly-appointed 
Justice Bradley in June, 1871. The fact that the Act is dated April 6 
does not discredit this story, because all the bills signed after the 
adjournment are dated as of that day. 

After this more Vice-Chancellors were appointed as the needs 
of business required, and the result has been that cases in Chancery 
are heard promptly upon days appointed, the witnesses are examined 
in open court, and the case is argued without delay. 

In the meantime, the traditional forms of Chancery pleadings 
had been, for the most part, disused, so that even the learned could 
hardly discern the nine points of the bill unless it were the old printed 
form of the bill of foreclosure, and the pleadings consisted of little 
more than a statement of the facts and the prayers for process and 
for relief on the one side and of the answers and the statements of 
facts in defense on the other; and so, long before the adoption of 
the new Rules in 1916, the procedure in a contested suit in chancery 
had become as short and simple as orderly litigious procedure could 
well be made. 

In my opinion it is well that the merger of the Courts of law and 
equity was not made in New Jersey when it was made in New York. 
Whether it ought to be made now is another question. There is no 
inherent reason for the permanent separation of the two systems. 
But half a century ago it was better for the strengthening and develop- 
ment of equity that distinction between the law as it was and equity 
as it ought to be should be emphasized, and that the principles of 
equity should be administered by a Court trained in these principles 
and devoted to the application of them to the new conditions; and I 
am told and believe that New Jersey lawyers have a clearer concep- 
tion of the remedies afforded by the Court of equity than the lawyers 
of other states. 

We may do well to remember that in New Jersey the simplifica- 
tion of the practice, both in law and in equity, was begun by Judge 
Paterson at the close of the Eighteenth century by Practice Acts 
based upon the existing English practice, in which the rights and 
remedies of the common law and equity had been developed. These 
Acts in themselves removed many harmful technicalities. Half a 
century later, when the zeal of Bentham and his followers had aroused 
the spirit of reform, and David Dudley Field prepared a Code of 
practice of law and equity for New York, New Jersey held fast to 
the traditions of pleading and practice with their forms of action and 
Latin names, but began to make the changes which the new condi- 
tions and the new spirit demanded. Bentham, no doubt, would have 
been disgusted with us, as he was with Lord Brougham, for trying 
to preserve the old garment and patch it up instead of assisting in 
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tearing it to rags and tatters, but the difference between us was funda- 
mental. We knew that it was an essential characteristic of the Eng- 
lish law, which was our inheritance, that the law had grown and had 
not been made, and that growth and continuity are essential to the 
vitality of the law of a free people. 

We kept the old frame work of our practice and were not sensi- 
tive to the ridicule which it brought upon us. We were slow in mak- 
ing changes and suffered sometimes inconvenience and delay be- 
cause of our strict adherence to the division of power between our 
Courts of law and equity. But on the whole we have done substantial 
justice with the machinery that we had, and I think the justice done 
was the better justice because it was based upon principles of law 
derived from actual experience and developed in actual divisions, 
and that in learning these principles thus developed we are much 
indebted to the fact that we have been kept familiar with the prec- 
edents of pleading, both at law and in equity. 

This was well understood by the men who have written for the 
instruction of the lawyers practicing under the Codes. “It is as- 
sumed,” says Mr. Bliss in the introduction to his book on Code 
Pleading, “that the student of the Code is familiar with the common 
law and equity systems of pleading. If not, he is groping in the dark, 
and much that is offered will escape his apprehension. This knowl- 
edge is deemed essential because the foundation idea of pleading is 
not changed.” Again, Judge Phillips, in his work on Code Pleading, 
speaking of pleading at common law, says: “It’s chief distinguish- 
ing characteristic is the complete separation of law and fact not only 
in the pleading, but also in the trial. It formulates a system of gen- 
eral rules of statement and construction that have not been excelled 
and cannot be dispensed with.” 

In 1912 this Association took up again the simplification and im- 
rovement of the practice of law by statute and rules of Court. 
t was accomplished as before by a brief supplement to the Practice 

Act, and details were prescribed by Rules of Court appended to the 
Act, but subject to amendment by the Court itself. Demurrers and 
pleas to the jurisdiction had been fruitful causes of delay and objec- 
tions on notice were to take their place. The primary purpose of 
the plan was to provide that all matters in controversy relating to 
the same subject between all parties in interest should be determined 
as quickly as possible and between all the parties, and provisions were 
made for disposing of preliminary questions before trial. The plead- 
ings must state the facts according to their legal effect and not the 
evidence, but, with the prescribed division of complaint and answer 
into paragraphs, the complaint has become a bill for discovery to be 
answered without oath, and the real question at*issue is apt to be 
lost sight of until it is pointed out by the Court at the trial. The 
simplification of the pleadings both at law and in equity has adapted 
them to our modern habits of thought and expression, but the old 
pleadings set forth the law governing liability and defense, and the 
careful pleader who uses the new forms will do well to prepare him- 
self bv some acquaintance with Chitty’s Precedents and Story’s 
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Equity Pleading, and by a course in legal logic in the opinions of 
Baron Parke and his brethren in the Court of Exchequer. 

I have laid stress upon the fact that in administering justice New 
Jersey has not broken with the tradition of the English law, and I 
have dealt, for the most part, with matters of procedure, but these 
matters of form are important chiefly because they represent and 
express matters of substance. The important thing is that New 
Jersey has understood and valued the substance of her inheritance, 
and that is that the fundamental purpose of the English system of 
law is doing justice between individual subjects and the mainte- 
nance of their personal rights and liberties as against the ruling powers 
of the State. This was the heritage derived from the Teutonic tribes 
that came with the Saxon invasion and maintained itself against 
the Norman Conquest. The law of the Saxons was a folk law 
administered by local courts; the law of the people of the tribes. 
The Continental law was the law of the State imposed upon the 
people. It has been said that the law in the long run expresses the 
will of the dominant class of the State, whether it be political or 
economic, and there is much truth in the assertion, but it is also 
true that the English Courts, even in the time of the arbitrary power 
of the Stuart Kings, withstood the Kings to their faces in maintaining 
the supremacy of the law, and that, as Dean Pound has pointed out 
in his article in the Harvard Law Review for June last, they sought 
for grounds of their decision in the philosophy of Aristotle and the 
rules of the Roman law in order that the law might rest upon some 
general principles and not upon their own will, or the will of the 
ruling power in the State, and sometimes these principles were 
maintained even to the detriment of justice in the case in hand. 

I remember well a case I found long ago in one of the Year 
Books in the Library of Harvard Law School, and again many years 
afterward in a note to a case in the New York Court of Appeals. It 
shows how the old Judges valued the logic of the law as a system . 
even to the undoing of one of the parties to the cause. There was an 
action for damages for the loss occasioned by a fire arising on the- 
defendant’s premises. It was, of course, before the statute of Anne 
limiting the liability. Counsel for the defendant urged that if the 
defendant was held liable it might be that he would be undone. It 
may, he said, be that many fires have come from this fire and so 
the defendant may be undone. “What is that to us?” said the pre- 
siding Judge. “It is better that the defendant should be undone than 
that the law should suffer an incomvenience.” (The French word is 
inconvenance—lack of harmony). 

But there is something fine after all in the determination of the 
ancient English Judges that the law is not arbitrary justice, but jus- 
tice based upon rules of reason derived from experience and the cus- 
toms of the people, and without respect of persons. 

It was the thought of the law as the protector of the individual 
against arbitrary power and the guardian of his liberty against in- 
fringement by any man or body of men whatsoever that the settlers of 
New Jersey brought from England in the Seventeenth century. The 
formula in which this thought was expressed was declared in Magna 
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Carta in the struggle of the Barons and their people against the Royal 
authority in King John, and a little later in the statutes of Edward I 
and Edward III. Magna Carta was signed in the month of June, in 
1215, and one of the early Assemblies in East New Jersey enacted a 
law which contains the substance of the statutes of Edward I and Ed- 
ward III, which confirmed the great charter as the Common Law of 
England, and the statute of New Jersey is in these words: “VI. And 
be it enacted by the authority aforesaid that no man within this Prov- 
ince shall be deprived of the benefit of the Common Law and a free 
process therein, as of right belongs to every free English subject, and 
therefore no stop of the courts of justice and equity be made under any 
pretence so ever.” And again, when the Proprietors of East New Jer- 
sey in 1663 prepared their Fundamental Constitutions of the Province 
they embodied in them the famous 39th and 40th sections of Magna 
Carta. They declared that no persons (not merely no freemen) should 
be imprisoned or dispossessed, nor in any way destroyed, and that 
they should not be condemned but by the lawful judgment of their 
peers. And in West New Jersey in 1676 the Fundamental laws agreed 
upon by the Proprietors contained a declaration of civil liberty and 
the right of trial by jury expressed in substantially the words of 
Magna Carta. In both Provinces the Proprietors recognized Funda- 
mental rights of the individual which even the Legislature could not 
lawfully infringe, and the Concessions of West New Jersey declared 
that if any member of the Legislature should wilfully vote contrary to 
the Fundamental laws he should be adjudged a traitor to the govern- 
ment. 

This inheritance of the rights of free Englishmen was, of course, 
not peculiar to New Jersey, but in New Jersey it was expressed in the 
fundamental agreements under which the settlement of the province 
was made. It became ingrained, inherent as it were, in our institu- 
tions, and was not expressed in the Constitution by which the Prov- 
inces became an independent state. It was not until the Constitution 
of 1844 that a bill of rights was framed, and even then there was no 
mention of due process of law. The individual liberties so inherited 
and since maintained have become fundamental rights of American 
citizens—rights the violation of which arouses the sense of injustice. 
It is these personal rights that are embraced in the alienable rights 
called in the Declaration of Independence the right to “life, liberty 
and the pursuit of happiness.” Pursuit of happiness is too narrow. It 
is a pagan conception of the privilege of fulfilling the purpose of a 
human life in doing the will of God and serving one’s fellowman. The 
essence of the conception of the English law of liberty is that the indi- 
vidual is not subject to the absolute control of the men who wield the 
forces of the State, but that the State is constituted for the protection 
and free development of the persons of whom it is composed. Justice 
administered by a free State is not defined by the Constitution and 
laws of such a State, and there is danger, as was pointed out by Mr. 
Colie in his address as President of our Association last year, that jus- 
tice may find itself limited if the people regard the Constitution as the 
definition of their rights rather than as an expression of the inherent 
sense of justice of a free people. 
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The violation of the liberties of the individual was the injustice 
which the people dreaded, and it was from the powers that exercised 
the government that they feared such violation might come ; and there- 
fore they guarded themselves first against the power of the Kings and 
nobles, and then in this country against the power of their own rep- 
resentatives in the Legislatures by fundamental laws which Legisla- 
tures should not repeal. 

This was a long time ago, and then majorities did not really rule. 
Now that Democracy is established, what need remains for maintain- 
ing these old restrictions upon their will? Why should the Courts 
assume to test the validity of acts of the Legislature by their con- 
formity to the principles of these old safe-guards against tyranny? It 
is because they are, in fact, the expression of the sense of justice of 
the citizen as against the ruling power of the State, and it is of no 
consequence whether the State consists of a King, or of an organized 
majority, or, indeed, a powerful minority, of his fellow-citizens. The 
sense of injustice is felt in the one case as much as in the other. There 
are certain personal rights of property and liberties of action which 
cannot be violated without injustice, and, if they are violated, govern- 
ment is intolerable by whomsoever executed and whether it be called 
a monarchy or a democracy. It is mockery to speak of a free country 
where individuals are not free. It is not the right to vote or to take 
part in politics that constitutes a free man, but the right to the protec- 
tion of his property and of his liberty of thought and action under just 
laws. 

The reason that I have emphasized strongly the rights of the citi- 
zen to justice before the law and the expression of this right in funda- 
mental laws beyond the control of the Legislature is that the principle 
is even more important in a real democracy than it was at the time 
when the fundamental laws of our own and other American States and 
colonies were framed, and at the later time when Bills of Rights were 
embodied in our Constitutions. The arbitrary powers of the English 
Kings had already been greatly curtailed. It was the memory of past 
grievances that led the liberal philosophers and statesmen of that day 
to devise plans for free government. They sought to find the philo- 
sophic basis of the authority of civil government, and to embody it in 
fundamental laws which should protect the citizen not only against the 
arbitrary power of Knigs, but also against that of rulers elected by the 
people themselves, and the opening of the new world was an oppor- 
tunity for making the experiment. They conferred with Locke, the 
liberal philosopher, who devised the Fundamental Laws of the Caro- 
linas, which served as the model for those of New Jersey. The Col- 
onists feared the revival of the despotism of Kings, but they were by 
no means ready to entrust the control of their liberties to the direct 
and unfettered rule of the mass of the people. And the early Constitu- 
tions were framed both for the establishment of democracy and for 
making the rule of democracy safe for the individual citizen. The 
fundamental principle was the protection of the rights and liberties of 
the individual against arbitrary infringement by the persons who are 
entrusted with the political power. 
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Even after the Revolution it was a long time before the States’ 
constitutions provided for universal manhood suffrage, and then they 
provided, as they do now, for legislation by representatives; not of 
the people as a whole, but for those of the States and districts within 
the States, and subject always to the fundamental rights of individual 
citizens as declared by Bills of Rights in the Constitutions of the 
States and of the United States. As a matter of fact, however, the 
representatives were very generally chosen by dominant classes in 
the community having the means of political organization at their 
command, and the party most democratic in its theories of govern- 
ment was possessed with the idea that the chief function of the 
government was to preserve order and to leave the rest to the rule 
of economic laws. The result has been that the rich and strong 
became the dominant power, and the poor and weak were compelled 
to take social and industrial conditions as they found them. It is 
only within the last few years that average men and women working 
for wages have awakened to the fact that they are in a great majority, 
and have the right and power to make laws for the improvement of 
their conditions and for curbing the political and industrial power 
of the strong and the rich. That they have this right has now been 
generally recognized. Changes in the primary election laws and in 
the laws governing the election of the United States Senators have 
been made by which the people are enabled to express their will. 

The political power of the leaders of a dominant class in the 
Republican party was challenged by Theodore Roosevelt. Woodrow 
Wilson, Democratic Governor of New Jersey, preached the “New 
Freedom,” dethroned political bosses and was elected President of 
the United States. Statutes limiting the hours of labor of women, 
and also of men in hazardous employments, were tested in the highest 
Courts, and, on the facts being proved, were declared valid by the 
Supreme Court, and Justice Holmes shrewdly remarked that the 
Fourteenth Amendment did not enact Herbert Spencer’s Social 
Statics into law. Earnest-minded, sympathetic men and women all 
over the country have organized themselves to remedy abuses in 
social and industrial conditions. Men in charge of the great indus- 
tries are ready to cooperate in the movement, and the people gen- 
erally are satisfied that it is the duty of the government to legislate 
for the common social welfare. It has, indeed, become a matter of 
conscience that to make the world a better place to live in is to advance 
the Kingdom of God upon earth. The justice that is the most im- 
periously demanded is social justice. Social justice is the ideal of a 
true democracy. 

You cannot, wrote Cenon Gore the other day, have a real com- 
monwealth unless the mass of members really and habitually think 
about the common good. It means a living interest in the interests 
of others and a sense of responsibility for their relief, and it enlarges 
the neighborhood to which this relief must be given. It is the spirit 
of service inspiring even the struggle for private gain. In a broad 
sense it is true, as Cenon Gore says, that the ideal must be that the 
welfare of the community must be dominant over the interest of 
individuals, but neither this ideal nor the phrase, “the greatest good 
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of the greatest number,” must be allowed to violate the rights of in- 
dividuals and outrage their sense of justice. The community is made 
up, after all, of individuals, and everyone of them is entitled to 
the protection of the laws against the men or women in control of 
the powers of government. 

It is when all persons and all classes of persons are able to feel 
secure in their rights that we can have that cordial co-operation 
between all the citizens and all groups of citizens that is essential to 
a common effort for justice to all. The men who inherit the traditions 
of English freemen maintained by centuries of struggle against the 
power of the old monarchy must be assured and know that, in the 
democratic state to which they have now at last attained, their per- 
sonal rights of liberty and property are secure even against the will 
of a political majority or a well organized minority. 

There is a danger that, now that the government has really be- 
come a government by the people for the welfare of the people, it may 
be taken for granted that whatever laws may be enacted through the 
machinery of legislation will be for the best interests of all the people, 
but, as a matter of fact, this is not true. In the first place, it is by no 
means certain that all legislation, even by referendum in a pure 
Democracy, represents the will of the majority, and not that of a 
well-organized and very active minority; and, secondly, the fact is 
that the people consist of individuals and of groups and classes with 
various and conflicting interests, and, where legislation affects in- 
dustries and economic conditions, there must be contests and both 
parties may lawfully strive to prevail, but success must not be allowed 
to bring oppression. Conflicting interests, whether large or small, 
must be respected and allowed fair play and fair fight without calling 
bold names or imputing bad motives that do not exist. The solution 
of many of our most serious problems will be solved if we recognize 
the fact that the work done by every man in making his own living, 
whether for his daily bread or even for the accummulation of wealth, 
is service for the increase of the general store and the good of the 
whole community. 

In the meantime, men are demanding that social conditions 
which they think are unjust should be changed. This demand is so 
widespread in area and extends through so many classes of laborers 
as to compel the conclusion that the causes of it must be sought for 
and removed. There is a widespread and deep-seated sense of social 
injustice, and there are just now gortentous signs of rebellion against 
it. All this is too familiar to all of us to need discussion here. In 
most of the discussions that we have heard there is the warning that 
neither ignorance nor force can be relied upon to stop a movement 
so widespread which seems to involve common grievances, but that 
there must be a genuine effort to understand the human element of 
the conflict and to appreciate one another’s point of view. 

As for us, lawyers, we are not parties to the co:utest between 
capital and labor. It is our business and our duty to see to the 
rendering of justice between man and man and to protect the rights 
of every citizen and group of citizens, whether corporate or labor 
unions, against each other and against the State, even though the 
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State be called the people; and among the rights that are to be 
zealously guarded are the rights to acquire, own and use property 
and to enforce lawful contracts. Above all it is for us to maintain 
the punitive justice of the State against every man and every group 
of men that violates its laws, or attempts to overmine or undermine 
its Constitution under which the rights and liberties are established. 
To this we have been trained under the traditions of the law in New 
Jersey known as “Jersey Justice,” as they have come to us in the 
struggle of Englishmen for their personal rights and liberties, and 
the endeavors of the Courts from year to year and from century to 
century to amplify justice in the application of legal principles to the 
cases that came before them. 





“NEWARK EXAMPLE OF UNEARNED WEALTH” 

Two of our well-known New Jersey lawyers are contributing 
weekly articles to the Newark “Evening News” (paying for the space 
occupied), in order to further the cause of a single tax on land values 
only. In order that our readers may see the arguments used, we 
reproduce below a recent article, entitled as above, by Mr. George L. 
Recard, of Jersey City. His “running mate” in the effort is Mr. James 
G. Blauvelt, of Paterson. 

“A striking illustration of the injustice of our land laws has been 
brought to my attention in the City of Newark. 

“It seems that all the land on the westerly side of Broad Street, 
from the Market Street corner down to Branford Place, the most 
valuable land in the city, was originally acquired by the First Presby- 
terian Church in 1666, when Newark was a village. The land was 
used as a town burying ground. About a generation ago the land 
became so valuable that the church removed the bodies and leased the 
land for business purposes. The land is now occupied by several very 
large clothing establishments and some small retail stores. I am 
informed that this land is worth more than two million dollars. 

“In the meantime the original church was split up into three 
organizations, and these three churches divide the ground rent of this 
land. In the last few years the value of this land has gone up by 
leaps and bounds. 

“Let us analyze the effect of this condition. The clothing stores, 
for example, pay a huge ground rent to these churches, and they must 
get that back, as a part of their operating expenses, in the price of the 
goods they sell. This means that every time a citizen of Newark pur- 
chases an article of clothing for himself or his family in one of these 
clothing stores, he pays tribute, concealed in the price of the article, 
to these three church organizations. It is just that in the price of the 
articles which he purchases there should be carried a fair interest 
charge upon the cost of the building and of its maintenance, because 
the erection of the building was a service to the community. It is just 
that the purchaser should pay in the price of the article a fair reward 
for the operating expenses of the business, because all those employed 
render a service. But it is not just that he should be compelled to pay 
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tribute to the church congregations, because they render no service 
and never have. That tribute is a clear case of getting something for 
nothing. 

“If the City Commissioners of Newark should propose to confer 
upon these churches the right to levy tribute upon all business done 
on a certain area of land on Broad Street, everybody would see the 
glaring injustice of the proposal. But we are so accustomed to the 
exaction of this tribute through ground ownership, that we do not yet 
see that it is tribute, and that it is unearned. What is true of these 
churches is also true of all land ownership in Newark and else- 
where—the tribute would still be tribute, even if the clothing stores 
had purchased the land from the churches, instead of renting it. 

“Slowly this truth is making headway. The people of every city, 
and not the land owners, create the land values in that city. In due 
time we will learn to take these values for community purposes, and 
relieve all buildings and other products of labor from the burden ot 
taxation. When we learn this lesson, we will remove the drones from 
the hive, collect their unearned tribute into the municipal treasury, 
force all idle land into productive use, and thereby castly increase pro- 
duction and bring in an era of prosperity the like of which we have 
never known.” 





PERRY v. SUBMARINE BOAT CORPORATION 





(Essex Common Pleas, November, 1919) 


Workmen’s Compenstion—Boy Employed in Shipyard Supplying Water to Crane— 
Death Contrary to Warnings of Workmen, but not of Employers. 


Case of Wilson G. Perry, Petitioner, against Submarine Boat Cor- 
poration, Respondent. On petition for compensation under Work- 
men’s Compensation Act. On appeal from Harry J. Goas, Deputy 
Commissioner of Labor. 


Mr. Guy W. Gordon for Respondent. 
Messrs. Davis, Parry & Grosso for Petitioner. 


STICKEL, J.: Robert W. Perry, a fourteen year-old boy, prior to 
August 12, 1918, was employed by the defendant as a water boy at its 
shipyard. About three days before his death the boy was assigned the 
duty of supplying water to the crew operating a crane which traveled 
from one end of the shipyard to the other, picking up steel and deliv- 
ering it to the twenty-eight ships under construction in their respec- 
tive ways. The distance from shipyard number one to shipway num- 
ber twenty-eight was about a quarter of a mile. 

The boy’s duties consisted in seeing that the crew, the engineer, 
fireman and four or five other workmen received drinking water when 
they desired it. 

He was supplied with a pail for this purpose, which, when the 
crane was in motion, could be hung upon a hook fastened to the crane. 
It was not necessary for him to go upon the crane to supply the water 
to the crew. He had apparently made, it a practice to ride upon the 
crane when it traveled from point to point, so as to be on hand when 
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it stopped to perform his duty of furnishing drinking water to the 
crew. Various members of the crew had repeatedly warned him that 
he should not ride on the crane, that it was dangerous, and there was 
a cautionary sign affixed to the crane as well. These warnings were 
heeded for the moment and then, boylike, as soon as the person warn- 
ing had gone, were disregarded. Even on the day of his death at least 
two members of the crew warned the boy to keep off the crane, the 
last warning having been given five or ten minutes before his death. 

Despite these warnings, on the day of his death he climbed upon 
the crane as it was about to travel to another shipway, where the crew 
had its work to perform, and, while amusing himself with what is de- 
scribed as a musical instrument, was crushed to death between the 
deck and the cab of the crane, as the crane was suddenly and in the 
ordinary course of business put into operation. 

The respondent contends that the death of the decedent was not 
the result of an accident arising out of and in the course of his em- 
ployment, but was the result of his disobedience of a prohibition which 
limited the sphere of his employment; that his death was directly due 
to his own disregard of his master’s express orders. With these con- 
tentions I cannot agree. 

It is true that the boy was repeatedly told to keep off the crane, 
that it was dangerous to be on or near it, that he might get hurt, 
but these statements were all mere warnings, friendly advice from 
co-workers, not orders from those having the right to give them, and 
the boy apparently treated them as such. 

It is also true that the witness, Pepper, claimed to be a superior 
of the boy; that as such superior he told the boy, in talking to him 
about his duties, to keep away from the cars and cranes so that he 
would not get hurt, that his duty was to stay on the ground, and that 
it was no part of his duty to stay on the crane; but I am satisfied that 
the man was not in fact the superior of the boy and, furthermore, 
that he never discussed with the boy the question of his duties, but, 
just as the other men did, tried to impress upon the boy the danger 
of riding upon the crane, as a bit of friendly, well-meaning, advice 
to the boy. Other witnesses recall Pepper warning the boy, but 
none of them speak of hearing Pepper instructing the boy as to his 
duty in this respect. John Heeb, who appears to be a sort of super- 
visor, testified that Pepper was a kind of a foreman over the three 
or four men that handled the steel, whose duty it was to see the said 
men did their work; that if the boy was found riding on the crane 
he would be liable to discharge, not by Pepper, but by “the man that 
had charge of the water boys,” and that Pepper’s duty in case he saw 
the boy riding on the crane was to report it to Heeb, but that he 
never made any such report to Perry. 

It is also true that a printed rule of the defendant strictly for- 
bade riding on the crane, discharge being the penalty provided for a 
violation of the rule. But no proof was offered to show that the boy 
had knowledge of such rule, and, on the contrary, the evidence war- 
rants the inference that he never received a copy of the book of rules 
containing the prohibition in question. 
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Under these circumstances the case is clearly not within the 
rule enunciated in Reimers v. Proctor Publishing Co. 89 Atl. 931, 
and in Smith v. Corson, 87 N. J. L. 118, that death or injuries directly 
due to a person’s disregard of his master’s express orders cannot be 
said to have arisen out of and in the course of such person’s employ- 
ment. 

The case is, rather, that a young boy, full of life and spirits, 
without proper realization of the dangers of his position, still un- 
learned in the wisdom of discipline, who, having two ways of per- 
forming his duties, unwisely and carelessly selects the more dangerous 
way. 

No citation of authority is ie me to show that under such 
conditions the accident, which resulted from his unfortunate choice 
of methods, arose out of and in the course of his employment. 

His duty was to keep the crew supplied with water, to be always 
on the spot wherever the crane might be to answer Ghunga Din, like 
the summons “Water—boy.” To do this he could either have taken 
the slower but safer course of walking after the crane, or the more 
rapid and dangerous course of riding on the crane. I find from the 
evidence that he chose the latter; that he was on the crane, not for 
his own pleasure, except as the temporary respite while the crane 
was traveling to the new point of work enabled him to give vent to 
his musical desires, but pursuant to and in performance of his master’s 
work, and the risk in question was one reasonably incidental to the 
employment of a young boy to perform the duty of supplying water 
to a traveling crane, one quite within the contemplation of the master 
employing the decedent, but the risk of which the master did not 
place upon the decedent either by an express prohibition or by a 
limitation of the sphere of his employment. 

The petitioner appears to be the sole dependent, and compensa- 
tion is therefore awarded to him for his son’s death. 
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The following are the syllabi of various of the opinions rendered 
by the Court of Errors and Appeals of this State on Nov. 17th: 


Deed—Depositary of Escrow. The attorney or agent of the grantor 
or obligor in a deed, or written contract, may act as depositary of 
an escrow if his relation to his principal is such that his acting as on 
escrow is not antagonistic to his principal’s interests, and the paper 
was put in his hands for delivery 6n the performance of a condition 
not dependent on the volition of his principal—Kelly v. Chinich. 
Opinion by Parker, J. 

Action to Quiet Title—Applicability of Statutes. 1. An action to 
quiet title to real estate, instituted under the provisions of the Act of 
1870, and prosecuted under the provisions of the Chancery Act (P. L. 
1902, p. 512), is cognizable by the Court of Chancery, under that 
legislation. 2. The Acts of 1870 and 1902 being in pari materia are 
to be read together, and are a constitutional exercise of legislative 
power. 3. The Act of 1902: being generic in character and require- 
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ments, and without qualification or limitation, applies to all suits 
in Chancery, comprehended within the provisions of “An Act to 
compel the determination of claims to real estate in certain cases, and 
to quiet title to the same,” approved March 2, 1870. Hill v. Henry, 
66 N. J. Eq. 150 overruled.—Realty Co. of N. J. v. Burghardt. Opinion 
by Minturn, J. 


Will—Good Will of Business—Intent of Testator—Word “Busi- 
ness.” 1. The words in the will of James Coyle, “The coal business now 
owned by me” pass and include, not only the good will of the busi- 
ness, the leasehold interest of the land on which the coal business 
was conducted, the horses, wagons, and other equipment used by the 
testator in carrying on the business of coal merchant, but, in addition 
thereto, coal on hand, cash and checks, cash on deposit in check 
account “James Coyle Coal,” and difference between bills receivable 
and payable, i. e., for coal sold and delivered. 2. The meaning and 
intention of the testator must be determined not by fixing the atten- 
tion on single words in a will, but by considering the entire will and 
surroundings of the testator, when he executed the will, and by 
ascribing to him, so far as his language permits, the common im- 
pulses of our nature. 3. The word “business” is a word of extensive 
signification. It is an uncertain and equivocal expression.—Coyle v. 
Donaldson. Opinion by Black, J. 


Specific Performance—Defective Title--Evidence. 1. In vendor’s 
suit for specific performance of contract to purchase land, consisting 
of two separate tracts, where the title to one tract fails but vendee 
asks conveyance of the other with compensation, no compensation 
will be decreed when it appears that the tract whose title is defective 
was not considered by the parties as a substantial element of valua- 
tion when the purchase price was agreed on, and that vendee then 
knew the title was defective. 2. Evidence of transactions between 
the parties before the execution of the contract in this case, held 
admissible to show the knowledge of both parties as to the defect in 
title, and the disregard by them of the second tract as a substantial 
element in the purchase price, the contract expressing nothing on 
that point. 3. When the vendee goes into possession under the con- 
tract, he is entitled to the profits of the land, and the vendor to inter- 
est on the purchase money, unless some superior equity appears.— 
Hall vy. Ely. Opinion by Parker, J. 


Accident Insurance Policy—Boy Under Sixteen. Where a provision 
in a policy of accident insurance contains an exception from liability, 
where the injury is caused by any person employed under the age 
of 16 years and in case at bar it appeared that the injury was the 
proximate result of the absence of a boy of 14 years from the eleva- 
tor, which was in his charge; held, that the case was within the 
exception contained in the policy, and defendant was not liable 
thereon for injuries sustained by one who fell into the unprotected 
opening, caused by the ascending of the elevator while the boy was 
absent.—Lynch v. Commercial Casualty Ins. Co. Opinion by Min- 
turn, J. 
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Practice Act—Error in Final Judgment—Negligence by Loan As- 
sociation—Bank Check and Forgery. 1. The amendment of the Prac- 
tice Act, approved March 15, 1916. (P. L. p. 109), which provides that 
where causes are submitted to the Court to be heard without a jury, 
any error made by the Court in giving final judgment in the cause 
shall be subject to change, modification or reversal without the 
grounds of objection having been specifically submitted to the Court, 
is constitutional, and permits a review of any errors of law residing in 
the findings of the trial Judge; provided any such errors shall be 
specified in grounds of appeal filed and served under Rule 139 of the 
Supreme Court (1913). 2. Where the signatures of named payees 
of checks issued by a loan association upon supposititious applica- 
tions for loans gotten up by its treasurer, payable at bank, were 
forged by the treasurer, who wrote his individual indorsement below 
those that were forged and either drew in cash from, or had the 
amount of the checks passed to his own credit in his individual ac- 
count in the bank, which transactions extended over a period of four 
years and upwards, and included 32 checks in all, and the fraud could 
have been discovered by the loan association in the earliest stages 
of its perpetration by an examination of its bank pass-books and the 
vouchers returned therewith, which included the forged checks, by 
any one or more of its officers, other than the treasurer, the loan 
association was negligent in not discovering the fraud, and is therefore 
estopped from recovering from the bank the sum it paid out on the 
checks so fraudulently indorsed. 3. The acceptance of the balanced 
pass books with the forged vouchers returned by the bank to the 
loan association, without protest or objection as to the forgeries, 
constituted, in the circumstances present, an account stated between 
the parties. 4. The holding by the Supreme Court in Pratt v. Union 
National Bank, 79 N. J. L. 117, that a bank having paid a check (with 
forged indorsement) cannot charge the amount against its depositor 
unless it shows a right to do so on the doctrine of estoppel or because 
of some negligence chargeable to the depositor, approved. 5. Does 
P. L. 1908, p. 428, relating to forged checks, apply to forged indorse- 
ments on checks? Quzre.—Pannonia Building and Loan Association 
v. West Side Trust Co. Opinion by Walker, Chancellor. 


Practice—Proper Assignment of Ervor--Sentence of Convict. 
1. When the Supreme Court sits as a Court of review, on appeal or 
on certiorari, etc., a proper assignment of error is, that it erred in 
giving judgment for the successful instead of the unsuccessful party, 
or that it so erred for one or more of the assignments of error or 
causes for reversal (grounds of appeal in sundry civil cases, reasons 
in certiorari cases) filed in that Court and brought up with the record. 
2. When a convict is sentenced to a longer term of imprisonment than 
is provided by law, the error may be corrected by the rendition of a 
proper judgment in the Appellate Court, or by remand of the case for 
that purpose to the Court before which the conviction was had. 
Crimes Act, C. S., p. 2867-144. State v. Huggins, 84 N. J. L. 254, fol- 
lowed. 3. A Court of review will hear and decide a question which 
goes to the jurisdiction of the subject matter, or involves public 
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policy, although not raised in the Court below.—State v. Verona. 
Opinion by Walker, Chancellor. 


Foreclosure—Receiver—Accrued Rents. Where a mortgage does 
not expressly pledge the rents, issues and profits of the mortgaged 
premises as further security for the payment of the debt, the rents 
accrued prior to the appointment of a receiver in a foreclosure pro- 
ceeding (appointed on the application of the second mortgagee) be- 
long to the mortgager or the owner of the fee, and such receiver will 
not be directed to collect and apply them in payment either of unpaid 
taxes or interest on the mortgages.—Stewart v. Fairchild Baldwin Co. 
Opinion by Trenchard, J. 


Workmen's Compensation Act—When Federal Liability Act Ex- 
cludes. 1. In a proceeding in the Court of Common Pleas under the 
N. J. Workmen’s Compensation Act (Chap. 93, P. L. 1911), the 
burden is upon the petitioner to prove a case within the statute— 
that is, to show affirmatively that the decedent was engaged at the 
time of the accident in a service which was not regulated by the 
Federal Employers’ Liability Act of 1908. 2. In a proceeding under 
the N. J. Workmen’s Compensation Act (Chap. 93, P. L. 1911), where 
the only matter in controversy was whether or not the decedent at the 
time of the accident was engaged in interstate commerce, the peti- 
tioner was not prejudiced in his rights by the mistaken assumption 
and announcement of counsel for the railroad company (the employer) . 
that the burden of proof was upon it, nor by the fact that it went 
forward with its proof, it appearing that such mistaken notion as to 
the burden of proof was shared by counsel for the petitioner, and that 
both before and after such proof was put in opportunity was given 
the petitioner to produce testimony of his own. 3. A baggage agent, 
whose duty was to meet both interstate and intrastate trains of the 
railroad company by whom he was employed, and to put on and 
take off baggage, and who was killed by an interstate train while in 
the performance of that duty, must be held to have been engaged 
in interstate commerce at the time he was killed, and compensation 
cannot be awarded to his administrator under the N. J. Workmen’s 
Compensation Act (Chap. 93, P. L. 1911), the Federal Employers’ 
Liability Act of 1908 being exclusive in such case.—Carberry v. Del., 
Lack. & West. R. R. Co. Opinion by Trenchard, J. 


Married Woman—Purchase of Real Estate by Husband’s Money— 
Burden of Proof. 1. When real estate is purchased by a wife during 
coverture from a stranger, and a creditor claims it was paid for 
wholly or in part by moneys of the husband and in fraud of creditors, 
such creditor has the burden of proving that fraud. 2. Evidence 
examined and held to justify finding that the bulk of moneys deposited 
by a married woman in bank, and later used as a cash payment on 
real estate purchased in her name, was derived from a saloon bust- 
ness conducted by her husband in his own name, and were his moneys. 
—David Mayer Brewing Co. v. Sheridan. Opinion by Parker, J. 


Joint Deposits in Bank—Ownership of Survivor. Where moneys 
belonging originally, either wholly to the mother or in part to her 
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and in part to her daughter, are deposited by them in a bank in their 
joint names, and at the same time they both sign and deliver to the 
bank a writing stating that “this account and all moneys to be credited 
to it belongs to us as joint tenants and will be the absolute property 
of the survivor of us; either and the survivor to draw,” upon the 
death of the mother the undrawn moneys belong to the surviving 
daughter—N. J. Title Guar. & Trust Co. v. Archibald. Opinion by 
Trenchard, J. 


Workmen's Compensation Act—Construction of Section 2. 1. In 
cases where Section 2 of the Workmen’s Compensation Act applies 
to injury sustained by a minor employé, there can be no recovery by 
a parent for loss of wages of such employé, either at common law or 
under the provisions of this Act. 2. For purposes of the applicability 
of Section 2, it is immaterial whether the contract of employment was 
made by the minor directly, or by the parent directly, or by the minor 
as agent of the parent—Hartman v. Unexcelled Manf’g. Co. Opinion 
by Parker, J. 


Ejectment—Sale by Sheriff—Proof of Fraud. In an action of 
ejectment for possession of lands claimed to have been conveyed by 
a judgment debtor to the defendant in fraud of his creditor, and where 
the judgment was recovered after the conveyance, and the right, title 
and interest of the alleged fraudulent grantor in the land was sold 
to the plaintiff in ejectment under an execution issued on the judg- 
ment against the grantor, the deed of the sheriff is not sufficient to 
support the action, for the holder of the title, derived from the legal 
owner, will not be put out of possession without proof of fraud in 
the grant to him or those under whom he claims title—Ely v. Harts- 
horn. Opinion by Bergen, J. 


Praction—Motion for Non-Suit—Insolvent Debtors’ Act. 1. In 
moving for a non-suit, counsel should state specifically the grounds 
upon which the motion is rested; but the arguments thereon should 
not be taken down by the stenographer, and should not be returned 
with the record or printed. 2. That this Court in reviewing judg- 
ments of Courts of law has no power to pass upon the weight of evi- 
dence, has long been definitively settled, and all judgments under 
review are to be sustained so far as factual questions are concerned, 
if there be any competent evidence to support them. 38. The number 
of times an insolvent debtor may apply for his discharge under the 
Act for relief of persons imprisgneé on civil process, commonly 
called the insolvent debtors’ Act; is unrestricted. 4. When a bond 
given in pursuance of a statute is not in accordance therewith, but is 
not the product of coercion or duress, is not prohibited by statute, 
nor contrary to public policy, is founded upon good and sufficient 
consideration and intended to subserve a good lawful purpose, 
it is good as a voluntary bond; and recovery had thereon, if supported 
by competent evidence, will be upheld. 5. Merely appearing in the 
Common Pleas Court in compliance with the condition of a bond 
under the insolvent debtors’ Act and doing nothing more, is not a 
compliance with the condition to appear; the debtor is required to 
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do more; he must appear for a purpose, and is required by himself or 
counsel to crave audience of the Court and announce the purpose of 
his presence, and he must also, in all things required of him, comply 
with the conditions of the insolvent laws. 6. Although the insolvent 
debtors’ Act leaves unrestricted the number of times a debtor im- 
prisoned on civil process may apply for his discharge, does this give 
him the right to so apply on the identical set of :acts adjudged against 
him on a last prior application; and would not the doctrine of res 
judicata operate to defeat such last identical application: Quzere.— 
Koch v. Costello. Opinion by Walker, Chancellor. 


Appeal in Errors Court—Improper Remarks to Jury, Etc. 1. The 
Court of Errors and Appeals has no power to review or determine 
the weight of evidence, or consider whether the amount of the verdict 
is excessive. 2. Where the remarks of counsel for plaintiff in ad- 
dressing the jury are improper, the correct practice is to ask the trial 
Court to admonish counsel against making such remarks or request 
the trial Court to charge the jury to disregard them. A refusal of 
the Court to interpose, where otherwise the right of the party would 
be prejudiced, and an exception to the trial Judge’s refusal, lays the 
basis for a valid assignment of error, requiring a reversal of the 
judgment, where there is legal error. Blackman v. West Jersey, 
Etc. R. R. Co., 68 N. J. L. 1, and See v. Public Service Ry. Co., 82 
to 144, approved and followed on this point. 3. A refusal by the trial 
Court to withdraw a juror or grant a non-suit for improper remarks 
by Counsel, is discretionary on the part of the trial Judge, and cannot 
be reviewed on appeal.—Smith v. Brunswick Laundry Co. Opinion 
by Black, J. 


Marriage in Jest—Divorce Not Allowed. A petition was filed in 
the Court of Chancery to annul a marriage, on the ground that the 
pretended marriage was not a real marriage, but was made in jest, 
as a vacation frolic and without willingness or consent to anything 
more than the formal ceremony. Held, upon an examination of the 
testimony, that the evidence justifies the decree of the Court of 
Chancery dismissing the petitioner’s petition on the ground that the 
parties were not married in jest—Cirvan v. Griffin. Opinion by 
Black, J. 


Chancery Practice—Answer—Bill to Redeem Pledge. 1. Where a 
bill prays for answer without oath, such answer is not evidence for 
defendant, but is available to complainant as evidence in his favor. 
2. In such case complainant is entitled to use so much of the answer as 
makes in his favor without being bound by that part which is against 
him. 3. A bill in equity to redeem a pledge will not lie, unless it 
alleges some other ground of equitable jurisdiction, 4. Such bill will 
lie when it sets up a proper case for account in equity, and discovery. 
—Ward v. Peoples Bank of East Orange. Opinion by Parker, J. 


Agreement of Purchase—Contract to Indemnify Construed. Where, 
by the agreement of purchase of a going manufacturing business, the 
purchaser contracted to fill all the unfilled accepted orders on the 
books, unless their cancellation or placing at a higher price could be 
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secured, and in any event to indemnify the seller from all “liability” 
under such accepted orders: Held, that the contract to indemnify 
against liability for non-performance, being coupled with the con- 
tract to perform, was a contract to pay a fixed (as distinguished from a 
contingent) liability should it arise, and that upon the failure of the 
purchaser to fill the orders within the proper time, or to forthwith 
discharge the liability, the seller had an immediate right of action for 
the breach of the contract to indemnify against liability, and upon 
proof of liability, and an absence of proof of defense thereto, could 
recover, although he had as yet suffered no actual loss; and further, 
that the damage the seller was entitled to recover, was fixed by the 
measure of the latter’s liability in damages to the customers whose 
accepted orders had not been filled because of default of said pur- 
chaser. Jeffers v. Johnson, 21 L. 73, and Miller v. Fries, 66 L. 377, 


distinguished —North v. North & Son. Opinion by White, J. 





MISCELLANY 


THE ELECTION 

The November election placed 
Senator Edward I. Edwards, of 
Jersey City, Democrat, in the 
Governor’s office by a plurality 
of about 14,600 over Newton S. 
K. Bugbee, Republican, but kept 
the Legislature Republican by a 
plurality of about 31,000. 

The Republicans captured 17 
of the 21 counties; Atlantic by 
6,021 votes; Bergen by 6,277; 
Burlington, 3,721; Camden, 8,240; 
Cape May, 1,525; Cumberland, 
2,368; Gloucester, 2,550; Mercer, 
3,568; Middlesex, 433; Mon- 
mouth, 1,463; Morris, 3,940; 
Ocean, 2,048; Passaic, 8490; Sa- 
lem, 1,999; Somerset, 1,376; Sus- 
sex, 33, and Union by 3,789. 

The Democratic majorities in 
counties captured by them were: 
Essex, 3,511; Hudson, 20,653; 
Hunterdon, 726, and Warren, 
1,555. 

The foregoing are not the final 
official figures, but are the esti- 
mates made soon after the elec- 
tion in the Secretary of State’s 
office. 


THE SENATE'S PRESIDENT 


At a conference of the Republi- 
can members of the Senate at 
Trenton, soon after the election, 
Senator Clarence E. Case, of Som- 
erset, was selected as President of 
the Senate at the coming session. 

Senator Collins B. Allen, of Sa- 
lem, was selected for majority 
leader. William H. Albright, of 
Gloucester, was chosen for Secre- 
tary of the Senate. 

Senator William H. C. Haga- 
man, of Ocean, was made head of 
the Steering Committee which ap- 
portions patronage in clerkships 
and doorkeepers. The other mem- 
bers are Senator Charles C. Pil- 
grim, of Essex, and Senator Wil- 
liam H. Bright, of Cape May. 





4 
APPOINTMENTS UNDER THE NEW 
GOVERNOR 


Governor-elect Edwards, dur- 
ing his term of three years, will 
have the appointment of some of 
the most important officials in the 
State, judicial as well as civil. In 
the number will be six of the nine 
Justices of the Supreme Court, 
including a successor to Chief 
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Justice Gummere; five of the 
eight Circuit Court Judges; three 
lay Judges of the Court of Errors 
and Appeals and sixteen District 
Court Judges. 

He will have the naming also of 
fourteen prosecutors, eight to suc- 
ceed Democrats and six to take 
the places of Republicans. 

He will make his first appoint- 
ments to the Supreme Court 

sench during his second year, 
when the terms of Justices 
Trenchard and Parker, Republi- 
cans, and Bergen, Democrat, ter- 
minate. In the Governor’s third 
year he will have the naming of 
successors to the Chief Justice 
and Justices Minturn and Black. 

The term of Judge Carrow, of 
the Circuit Court, will expire in 
1920; those of Judges Lloyd and 


Campbell in 1921, and of Judges 
Silzer and Speer in 1922. Judges 
Williams and Taylor, of the Court 
of Errors and Appeals, will end 


their present appointments in 
1921 and Judge Gardner in 1922. 

Terms of five Democratic Pros- 
ecutors will expire in 1920 and of 
three more in 1921. Besides J. 
Henry Harrison, of Essex county, 
the following terms will expire 
during the three-year period (all 
Republicans) : Eugene C. Cole, of 
Cape May county; O. B. Redrow, 
of Gloucester; Harry J. Able, of 
Hunterdon; R. C. Plummer, of 
Ocean, and Lewis Van Blarcom, 
of Sussex. 

The Democratic Prosecutors 
whose terms expire are: Thomas 
J. Huckin, of Bergen county ; Jon- 
athan H. Kelsey, of Burlington; 
Charles F. Sexton, of Monmouth; 
D. V. Summerill, Jr., of Salem; 
A. M. Beekman, of Somerset ; Jos- 
eph E. Stricker, of Middlesex; 
Michael Dunn, of Passaic, and 
William A. Stryker, of Warren. 
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District Court Judges whose 
terms expire in 1920 include Fred- 
eric L. Johnson, of Newark; 
Charles B. Clancy, of East Or- 
ange; Joseph H. Hinchman, of 
Morristown; W. F. Vosseller, of 
Somerville; C. C. Hommann, of 
Perth Amboy; E. H. Foster, of 
the First District of Bergen coun- 
ty; F. H. McCauley, of the First 
District of Hudson county, and J. 
A. Montgomery, of Trenton. 

Terms which end in 1921 in- 
clude those of Judge D. A.. Du- 
gan, of Orange; W. C. Cabell, of 
Passaic; Freeman Woodbridge, 
of New Brunswick; Peter Stil- 
well, of Bayonne, and Frank 
Smathers, of Atlantic City. In 
1922 successors will be named to 
Judge Harry H. Reeves, of Mont- 
clair; J. Henry Crane, of Plain- 
field, and Garfield Pancoast, of 
Camden. 

Of lay offices to which the next 
Governor will appoint successors 
to the incumbents one of the most 
influential is that of Secretary of 
State, now held by Thomas F. 
Martin, Dem., who was appoint- 
ed by Governor Fielder. Mr. Mar- 
tin’s term will expire April 5 next. 

The term of the State Commis- 
sioner of Education, Calvin N. 
Kendall, will terminate July 1, 
1921, and the new Governor will 
have the appointment. The term 
of John P. Murray, of the State 
Board of Education, will expire 
next year, and that of Oscar W. 
Jeffery in 1922. Percy H. Stewart, 
who is filling an ad interim ap- 
pointment, completing the term of 
Representative Ernest R. Acker- 
man, which expires in 1921, can be 
replaced by appointment of the 
new Governor. 

President Slocum, of the Board 
of Public Utilities, will complete 
his term in 1921. 

In his second year, the new 
Governor will have the naming 
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also of a Commissioner of Bank- 
ing and Insurance to succeed 
Frank H. Smith, Republican. This 
is one of the most important 
ogee in the State administration 
y virtue of the nature of the 
work over which the Commis- 
sioner has supervision. 





THE “BLUE LAWS” COMMITTEE 


The sub-committee appointed 
some time ago by Mr. Justice 
Minturn (not acting for the Su- 
preme Court or as Justice, how- 
ever), to examine into a proposed 
revision of the State “Blue laws.” 
is constituted as follows: 

Committee on Plan and Scope 
—James F. Minturn, Rev. Wil- 
liam Doidge, Walter P. Gardner, 
Rev. A. H. Stein, General Bird W. 
Spencer, B. H. Minch, Mrs. O. W. 
Stockton and Rev. Dr. Cantwell. 

Laws of Other States—Adrian 
Lyon, Thomas F. McCran, Rt. 
Rev. W. R. Stearly, Edward B. 
Wilson and G. Wisner Thorne. 

A sub-committee on legislation 
is to be named later. 





OBITUARIES 


Vice-CHANCELLOR FREDRIC W. 
SrEVENS 


The unexpected death of Vice- 
Chancellor Frederic W. Stevens 
occurred on November 6th at the 
Memorial Hospital, Morristown, 
six days after he entered that in- 
stitution for treatment for an in- 
testinal disorder. He was 73 years 
of age, and had been on the Chan- 
cery Bench for 23 years. He sat 
in his last case on Oct. 21st last. 

Vice-Chancellor Stevens was 
born in Hoboken June 9, 1846, be- 
ing the eldest son of James Alex- 
ander Stevens, long the superin- 
tendent of the Hoboken Ferry, 
and the grandson of John Stev- 


ens, of steam navigation fame. He 
was graduated trom Columbia 
Law School in 1864, was admitted 
to the Bar of this State as attor- 
ney in November, 1868, after read- 
ing law with Judge Edward T. 
Green. He became counselor three 
years later. He began practice in 
Newark, and first came into pub- 
lic life in 1873, when he was ap- 
pointed judge of the Second Dis- 
trict Court of Newark, which po- 
sition he held for two years. In 
1889 he was appointed county 
counsel, serving two years. In 
1896 Mr. Stevens received his first 
appointment to the Chancery 
Bench, and he was reappointed 
three times, the appointment for 
the fourth successive term coming 
to him in April, 1917. 

In the course of his long serv- 
ice on the Bench, Mr. Stevens sat 
in many cases of more than ordin- 
ary importance and _ interest. 
Among these were the suit 
brought by Jersey City against 
the East Jersey Water Company 
over the pollution of the Rocka- 
way River, from which stream 
Jersey City’s water supply comes ; 
the litigation over the possession 
of the Big Basin in Jersey City, in 
which he set aside the riparian 
grant of the basin to the Lehigh 
Valley Railroad Company, condi- 
tioned upon repayment by Jersey 
City to the Lehigh Valley of the 
consideration, $48,000, paid for 
the grant, plus interest ; and, more 
recéntly, the Roseville Trust 
Company case, which he decided 
adversely to certain defendant di- 
rectors, but in which no decree 
had as yet been entered. 

As arbitrator, in association 
with Judge John F. Dillon, Mr. 
Stevens aided in the settlement of 
the back taxes of the Lackawanna 
Railroad. 

In his younger days, while a 
resident of South Orange, Mr. 
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Stevens figured in politics as a 
militant Democrat, being often 
seen on the hustings. He was for 
some years a member of the Es- 
sex Troop, and, it is said, that the 
dignity that attaches to the high 
post of Vice-Chancellor did not 
prevent him from acting as his 
own hostler. 

Throughout his career he was a 
conspicuous figure in the laity of 
the Protestant Episcopal Church, 
and some sixteen or more years 
ago he and the late Cortlandt 
Parker together revised the can- 
ons governing the diocesan or- 
ganization. 

Seeking recreation on the golf 
links, Vice-Chancellor Stevens be- 
came expert at that form of sport, 
and about a year ago his name ap- 
peared in the list of prize winners 
at a tournament in Boston. 

Mr. Stevens was twice married, 
in 1880 to Miss Mary Worth, 
(daughter of Joseph Olden, of 
Princeton), who died in 1897; in 
1904 to Edith de Gueldry Kinsley, 
(daughter of Rev. Dr. Kinsley, of 
Morristown), who survives him. 
There were two children by each 
marriage, and these are all. sur- 
viving, one, a son, Dr. Neil Camp- 
bell Stevens, being a physician of 
Springdale, Conn. 

The judicial ability and high 
character of the Vice-Chancellor 
are well known to every lawyer in 
the State, and have been well ex- 
pressed in the resolutions append- 
ed to this notice. 

The funeral was held at Morris- 
town, where his home was, on 
Nov. 8, in the Church of the Re- 
deemer, the Right Rev. Bishop 
Edwin S. Lines officiating, as- 
sisted by the Rev. Thomas W. At- 
tridge, the rector, and the Rev. 
Barrett P. Tyler, former rector of 
the church. It was the first fu- 
neral to be held in the new church. 
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The honorary pall bearers were 
Vice-Chancellors Vivian M. Lewis 
and Eugene Stevenson, Grinnell 
Willis and Edward Q. Keasbey, of 
Morristown, and Wallace M. 
Scudder and John R. Hardin, of 
Newark. 

A meeting of the Morris County 
Bar Association was held the 
same day, Charles A. Rathbun, 
president, presiding, and resolu- 
tions of respect and condolence 
read by former Judge Alfred El- 
mer Mills were passed. Messrs. 
Rathbun, Mills, Henry C. Pitney 
and Frank E. Bradner, of Newark, 
also made brief eulogistic com- 
ments upon the life work of the 
jurist. 

Among the eminent men pres- 
ent at the funeral from various 
parts of the State were former 
Governor J. Franklin Fort, Chan- 
vellor Edwin R. Walker, Vice- 
Chancellors Edmund B. Leaming, 
of Camden; John Griffin, of Jer- 
sey City; John E. Foster, of Pat- 
erson ; former U. S. Senator James 
Smith, former Judge Thomas H. 
Davis and Louis Hood, of New- 
ark; Frank Bergen, of Bernards- 
ville; Vice-Chancellor H. Backes, 
of Trenton, and Judge Charles M. 
Carrick, of Jersey City. Mem- 
bers of the Morris County Bar As- 
sociation and of the town and 
county officials were also present. 

Interment was in Evergreen 
Cemetery, Morristown. 

The Lawyers’ Club of Essex 
County also had a Bar meeting, 
which was largely attended, and 
was presided over by Vice-Chan- 
cellor Foster, who named Edward 
M. Colie, Robert H. McCarter, 
Edward Q. Keasbey, Alfred F. 
Skinner and Chauncey G. Parker 
as a committee to draw up resolu- 
tions expressive of the Bench and 
Bar's appreciation of the charac- 
ter, life and work of the late Vice- 
Chancellor. 
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At this meeting Supreme Court 
justice Swayne, who opened a se- 
ries of tributes, spoke in high 
praise of the work on the Bench 
of Mr. Stevens, saying, in part: 
“He was a learned lawyer, an ac- 
tive and painstaking Judge, and a 
helpful Judge to the Court of Ap- 
peals, which tribunal seldom re- 
versed him, for a reading of his 
opinion almost always forced the 
conviction that he had reached 
right results. The fact that the 
New Jersey Equity Reports are so 
highly esteemed in other jurisdic- 
tions is due in large degree to the 
work of Vice-Chancellor Stevens 
in the last twenty-three years.” 

Vice-Chancellor Lewis conclud- 
ed his eulogy of the departed jur- 
ist with an expression of assur- 
ance that, “unostentatiously as he 
had performed his work, he en- 
tered that undiscovered country, 
with that faith, that resolution, 
that confidence with which he met 
all the complex problems in his 
life.” Mr. Lewis spoke in behalf 
of the Chancery Bench in place of 
Vice-Chancellor Stevenson, now 
the dean of that Court, who, while 
present, felt himself unable by 
reason of a recent illness to voice 
the tribute himself. 

“His Americanism was sound, 
and his patriotism intense,” said 
John R. Hardin, whose full ad- 
dress will appear in our next issue. 

John O. H. Pitney voiced, in be- 
half of “his neighbors and friends 
in Morristown” a brief expression 
of “their appreciation of his high 
character, and of their great sor- 
row at his death.” 

Eulogistic addresses were also 
made by Mr. Colie, Edward Q. 
Keasbey and Philemon Woodruff. 
Mr. Keasbey spoke of his high 
character and services, and said 
that “we might well use the words 
he employed in speaking of the 
late Vice-Chancellor Emery: 


‘Full of years and full of honors, 
he has left behind him the endur- 
ing monument of his recorded 
work and the lasting memory of 
a stainless, useful life.’ ” 

Letters expressing their regret 
that prior appointments would 
keep them away were received 
from Chancellor Walker and 
Vice-Chancellor Buchanan. 


The Chancellor wrote, in part: 


“In the death of Vice-Chancel- 
lor Stevens, not only the Bench 
and Bar, but the citizenship of the 
State also loses an able, industri- 
ous and courteous Judge. I 
may say that of all his char- 
acteristics, that of innate abil- 
ity was the greatest, and that 
it was, that made him such a val- 
uable judicial officer. Regretting 
my inability to be present, I de- 
sire to assure the members that I 
join with them in their expression 
of sorrow, which, I know, will be 
crystalized into the form of a per- 
petual memorial.” 

The higher Judiciary of the 
State was represented at the New- 
ark meeting by Chief Justice 
Gummere, Justice Swayze and 
Vice-Chancellors Stevenson, 
Backes, Foster, Griffin and Lewis. 

The following were the resolu- 
tions reported by the committee 
and unanimously adopted: 

“The Lawyers’ Club of Essex 
County, assembled for the pur- 
pose of expressing their apprecia- 
tien of the character, life and 
work of the Honorable Frederic 
W. Stevens, do adopt the follow- 
ing Minute: 

“Frederic W. Stevens was born 
at Hoboken, New Jersey, in 1846; 
he was graduated from Columbia 
College in 1864; was admitted as 
an Attorney in 1868 and as a 
Counsellor in 1871. He chose this 
Bar as his professional home, and 
early acquired a high place in the 
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opinion of his fellow-practition- 
ers and of the Bench by his uni- 
form courtesy, high professional 
standards, his legal acumen and 
the thoroughness with which he 
prepared and presented the causes 
in which he was engaged. 

In 1873, when the Newark Dis- 
trict Courts were created, he was 
appointed Judge of the Second 
District Court, and gave, during 
the time that he filled that office, 
eminent satisfaction to litigants 
and lawyers. His diligence and 
legal ability soon brought him to 
a foremost place among the lead- 
ers of the Bar of this State, and he 
was counsel in many of the most 
important cases tried before he 
went upon the Equity Bench. 
Mildness of manner, almost diffi- 
dence, was his characteristic, but 
where he had reached a convic- 
tion he became enthusiastic and 


presented his views with such’ 


vigor that he commanded an at- 
tentive hearing and thoughtful 
consideration of the causes he 
presented. o 

“In 1896, while engaged in a 
large and important practice, he 
was appointed a Vice-Chancellor. 
He was conspicuous in his new 
position by reason of his keen 
sense of justice, his thoroughness 
and his promptness. He was able 
quickly to discover the equity in a 
cause and to distinguish the es- 
sential elements in the evidence 
from the non-essential. His opin- 
ions, perspicuous and brief, are 
models in form, and have en- 
riched the equity jurisprudence of 
the State. For twenty-three years 
he administered his high office 
with faithfulness and eminent 
ability and to the great satisfac- 
tion of the Bar. 

“He was a man of wide read- 
ing and culture, but believing in 
the classic maxium mens sana 
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corpore sano, he delighted in out- 
door sports, and by his persist- 
ence and patience became an 
adept in those he followed. 

“He was a prominent and influ- 
ential member of the Protestant 
Episcopal Church, and was for 
some years a member of the 
Standing Committee of Diocese. 

“Gentleness of spirit and de- 
portment, and simplicity of life, 
attracted to him many friends, 
who now mourn his loss. 

“Whatever he did, whatever po- 
sition he was called to fill, pa- 
tience, thoroughness, force and 
enthusiasm characterized his life. 
In his death the State has lost an 
eminent Equity Judge, the 
Bench a distinguished ornament, 
and those who knew him a faith- 
ful friend. 

“We direct that a copy of this 
Minute be presented to the Cir- 


cuit Court and be spread upon its 
minutes and a copy thereof sent 
to the Vice-Chancellor’s family.” 


Mr. Wiiiram R. Weexs 


Mr. William Raymond Weeks 
died at his home, 206 Claremont 
Avenue, Montclair, Oct. 29th last, 
aged 71 years. 

Mr. Weeks was born Aug. 4, 
1848, at Newark, N. J., being the 
eldest son of John Randel Weeks 
and grandson of Rev. William 
Raymond Weeks, D. D. He grad- 
uated from the Newark Academy 
in 1865 ; served in the New Jersey 
militia during the Civil War, and 
studied law with his father, who 
was also a lawyer in Newark. He 
was admitted to the Bar as Attor- 
ney in November, 1870, and as 
Counselor in February, 1876. In 
1883 he organized a volunteer fire 
department in Bloomfield. 

While with his father he gave 
special attention to wills and real 
estate, but, later, engaged in the 
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general practice of law at 750 
Broad street, Newark, and in 
1895, being admitted to the New 
York Bar, opened an office there. 
Soon after this he became unfor- 
tunate in some South American 
investments, and thereafter closed 
his New Jersey office and contin- 
ued business in New York. 

Mr. Weeks was a man of 
charming personality, who made 
and held friends easily. He was 
a writer on various historical top- 
ics and put out a number of pub- 
lications. He was interested in 
many subjects besides even law 
and history. In 1869 he married 
a daughter of Andrew La Mar- 
sena, of Newark, by whom he had 
two daughters. 

Mr. JosepH A. Be&cHER 


On Wednesday, Dec. 3, Mr. 
Joseph A. Beecher, of the Newark 
Bar, died at his residence, 445 Mt. 
Prospect Avenue, of heart failure. 

Mr. Beecher was a member of 
the Beecher family of Connecticut. 
He was born seventy-seven years 
ago in Wolcott, Conn., the son 
of Henry and Harriet Branes 
Beecher. Mr. Beecher became in- 
terested in the Bryant & Stratton 
Business College in Boston after 
he completed a public and high 
school education. A few years 
after that he purchased the college 
of that name in Trenton and also 
published “Beecher’s Magazine” 
and a newspaper, the “State Capi- 
tal.” In 1872 he started the pub- 
lication of the Newark “Daily 
Press” and six years later it was 
changed to a county weekly paper 
called the “Essex County Press.” 

In 1879 Mr. Beecher gave up 
journalism and entered Columbia 
Law School. He was graduated 
in 1881 and the following year was 
admitted to the Bar as an attor- 
ney, and in 1885 as counselor. 
He was active for years in Demo- 


cratic politics. He was nominated 
for Congressman in 1906 but re- 
fused to run for office. He was 
President of the North End Club 
of Newark for three consecutive 
years. He was also a member of 
the Park Presbyterian Church. 
Besides his widow, Mrs. Ellen 
V. Beecher, he is survived by a 
son, Henry C. Beecher; an adopt- 
ed daughter, Mrs. Helen E. 
Douglas, and three grandchildren. 
The interment was made in the 
family plot in Bristol, Conn. 


Ex-JupGE J. C. Conover. 


On Dec. 3 ex-Judge J. Clarence 
Conover, of Freehold, died from 
the effects of a paralysis on 
Sept. 23. 

Mr. Conover was born in Free- 

hold, August 12, 1850. He re- 
ceived his early education at the 
Freehold Institute and entered 
Princeton, class of 1870. He 
studied law one year under the 
late Charles Haight and later 
under Chilion Robbins and was 
admitted to the Bar in 1876 as at- 
torney, and as counselor in 1881. 
For nine years he was counsel to 
the Board of Freeholders, until 
1890, when he was appointed 
Judge of the county Court by 
Governor Abbott, being reap- 
pointed for a second five-year 
term by Governor Werts. Upon 
retiring from the Bench he took 
up the practice of law again. 
« Always interested in Masonic 
work he was elected Grand Mas- 
ter of the State in 1890 and in that 
year was made a thirty-third de- 
gree Mason. 

Besides his widow he leaves one 
daughter, Mrs. Rosalie B. Mc- 
Dermott, wife of Harold McDer- 
mott; a brother, Dr. Charles H. 
Conover, of Philadelphia, and a 
sister, Mrs. Julia H. Cleveland, of 
Los Angeles. 


























